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No Supplier Question Answer 

1 Cargotec 

Poland 

Clause 2.3 

- Replace: Title to the equipment shall pass to the Buyer 

upon full payment of the purchase price 

The Clause has been changed: 

“The Equipment shall become the property of the Buyer at the time 

of signing of the Acceptance Protocol confirming a lack of any defects 

in the Subject of the Contract, provided that the appropriate 

payments have been made in full by the Buyer.” 

2 Cargotec 

Poland 

Clause 3.1 

- Replace: Contractual penalty shall be 0,5% per full week 

of delay, max 5 % of the value of the delayed equipment 

and shall be sole remedy for delay. Replacement 

machine to be offered only by separate mutual 

agreement. 

The Clause remains unchanged. 

3 Cargotec 

Poland 

Clause 3.2 

- Contractual penalty of 40% to be deleted. 

- Replace: The Buyer may withdraw from the agreement 

by written notice in case the equipment is 10 weeks 

delayed (instead of 4 weeks). 

- (iii) new equipment delivery is not possible within 14 

days and may be executed only by mutual agreement. 

The Clause has been changed: 

“In the event that the delay in the  delivery of the last Item of 

Equipment set out in § 4 reaches 4 weeks, the Buyer shall be entitled, 

within 7 days, to withdraw from the Agreement and, at the same 

time, require that the Seller pay a contractual penalty in the amount 

of 10% of the value of the Subject of the Contract. In the event that 

the Buyer withdraws from the Agreement on the basis of the 

requisites set out in the previous sentence, the Seller shall forthwith 

collect the delivered Equipment from the premises of the Buyer 

within 14 days of the delivery of the notice.” 

4 Cargotec 

Poland 

Clause 3.3 

- Add: the Buyer may not use the Equipment in 

commercial operation before signing of the Acceptance 

Protocol. In case the equipment is however used, then 

the Buyer has fully accepted the equipment. 

The Clause has been changed: 

“The Buyer may not use the Equipment in commercial operation 

before signing of the Acceptance Protocol. In case the equipment is 

however used, then the Buyer has fully accepted the Equipment. For 

the avoidance of doubt, the parties declare that the trial operations 

are not commercial operations, however the Buyer reserves its right 

to use any Item of the Equipment in the normal operating conditions 



during the trial period.” 

5 Cargotec 

Poland 

Clause 3.4 

- delete and replace by: 

i) impose on the Buyer a contractual penalty in the amount of 

0,5 % of the value of the delivered Equipment for each full week 

of delay in meeting the request (maximum 5% of the value of 

the Subject of the Contract) or to remove defects/shortages at 

the expense and risk of the Seller; 

- Delete “40 %” and replace with “5 %” 

The Clause has been changed: 

“(i) impose on the Buyer a contractual penalty in the amount of 1% 

of the value of the Subject of the Contract for each week of delay in 

meeting the request (maximum 10% of the value of the Subject of 

the Contract) and to remove defects/shortages at the expense and 

risk of the Seller; 

or 

(ii) withdraw from the Agreement and, at the same time, require that 

the Seller pay a contractual penalty in the amount of 10% of the 

value of the Subject of the Contract.” 

6 Cargotec 

Poland 

Clause 3.5 

- Replace by: the remedies stated in this Agreement are 

the Buyer’s sole remedies.  

The Clause has been changed: 

“In no event shall the Seller be liable, whatever the cause thereof for 

loss of business, goodwill, revenue, profits, data, production or any 

indirect, special punitive or consequential damage. The aggregate 

liability of the Seller shall always be limited to ten percent (10%) of 

the total value of this Agreement.” 

7 Cargotec 

Poland 

Clause 4.3 delete “policies”. The Clause remains unchanged. 

8 Cargotec 

Poland 

Clause 5.2 

 

- Delete: “The Buyer reserves its 

right to pursue claims for indemnity for any default in the 

performance of the repair resulting in a 

reduction in the handling capacity in the Buyer's terminal.” 

 

- Delete: “return the Buyer the amount constituting the 

value of the parts within 14 days of the notification 

by the Buyer.” 

 

The Clause has been changed: 

“If the repairs are not carried out within the reasonable timeframes 

set by the Seller and the consequence of the above is the inability to 

use any Item of the Equipment, the Buyer shall be entitled to require 

that the Seller pay a contractual penalty in the amount of 0,1% of the 

value of each Item of the Equipment for each commenced day of 

delay for each Item of the Equipment.” 

 

9 Cargotec Clause 5.3 The Clause remains unchanged. 



Poland - Add: However, the guarantee period shall never exceed 

24 months from delivery of the equipment. 

10 Cargotec 

Poland 

Clause 5.5 

-  delete” all requirements related to the intended use 

thereof and” 

The Clause remains unchanged. 

11 Cargotec 

Poland 

Clause 8.3  

- Trial operation in commercial use not accepted. 

- Add: The Buyer may not use the equipment in 

commercial operation if the Acceptance Protocol is not 

signed. In case the Buyer however uses the equipment 

in commercial operation, the Buyer has deemed to 

accept the Equipment in full. 

The Clause has been changed: 

“For avoidance of any doubt, if the Equipment delivered requires 

registration in UDT/TDT, the trial operation shall be performed by the 

Buyer upon the registration thereof. The trial registration shall 

consist in handing over the Equipment for the performance of works 

in compliance with its intended use, on the premises of the Buyer's 

terminal. The Buyer may not use the Equipment in commercial 

operation before signing of the Acceptance Protocol. In case the 

equipment is however used, then the Buyer has fully accepted the 

Equipment. For the avoidance of doubt, the parties declare that the 

trial operations are not commercial operations, however the Buyer 

reserves its right to use any Item of the Equipment in the normal 

operating conditions during the trial period.” 

12 Cargotec 

Poland 

Clause 10: should be applicable to both parties. However, the 

Seller may assign the Agreement to its affiliates/ group 

companies. 

 

The Clause has been changed: 

“The Parties may not assign to any third party any rights or 

obligations hereunder without the other Party's consent.” 

 

13 Cargotec 

Poland 

Clause 11 .2 delete “common court” and add “ICC 

arbitration to be held in the English language in 

Gdansk, Poland. 

The Clause remains unchanged. 



14 Cargotec 

Poland 

Clause 19 add: 

The Buyer shall be entitled to use the drawings, documents and 

information furnished by the Seller only for the purpose of the 

Agreement and operation and maintenance of the Equipment.  

 

Nothing contained herein shall be construed as transferring any 

patent, trademark rights or copyrights in Equipment covered by 

this Contract, and all such rights are hereby expressly reserved 

to the true and lawful owners thereof. 

Seller shall have the right, notwithstanding any other terms and 

conditions of this Agreement, to install remote diagnostic tools 

into the equipment and gather and store equipment related 

data during and after the term of this Agreement including but 

not limited to information concerning efficiency, availability, 

condition and downtime of the equipment. Such information 

may be used for optimizing the Equipment or the related 

services as well as for the Seller’s internal business purposes. 

Seller shall be responsible for complying with applicable laws 

and regulations.” 

The Clause has been changed. 

15 Cargotec 

Poland 

Add new clause: 

“The Seller shall in no event be liable for any indirect, incidental 

or consequential damages, such as, but not limited to, loss of 

production, cost of capital, loss of profit, loss of use or increased 

expense of use of equipment or plant, loss of contracts, or 

claims of customers for loss of use or production. The remedies 

of the Buyer set forth in this Contract are exclusive. 

 

In no event shall the Seller’s liability under this Contract exceed 

ten (10) per cent of the total Contract Price. 

 

The Clause 3.5 has been changed. 



The limitation of the Seller´s liability shall not apply where the 

Seller has been guilty of gross negligence or willful act.” 

 

16 Toyota MH 

/ 

Konecranes 

§ 3 

1. In the event of any delay in the delivery of the Item/Items of 

Equipment in compliance with §4 hereof the Buyer shall be 

entitled to require that the Seller: 

(i) pay a contractual penalty in the amount of 1% of the value of 

the Subject of the Contract for each commenced week of delay; 

 -> We can accept 1%, but we cannot accept 15% as the cap. 

Max 10% of contract value 

 

The Clause has been changed. 

 

17 Toyota MH 

/ 

Konecranes 

2. In the event that the delay in the delivery of the last Item of 

Equipment set out in § 4 reaches 4 weeks, the Buyer shall be 

entitled, within 7 days, to withdraw from the Agreement and, at 

the same time, require that the Seller pay a contractual penalty in 

the amount of 40% of the value of the 

 -> 4 weeks is too short, 4 months is OK. We need to extend 

the original delivery time to match this! 

 

The Clause has been changed. 

18 Toyota MH 

/ 

Konecranes 

4. If, upon the expiry of the time limits set out in Section 3, the 

Seller fails to meet the Buyer's request, the Buyer shall be 

entitled to: 

(i) impose on the Buyer a contractual penalty in the amount of 

1% of the value of the Subject of the Contract for each week of 

delay in meeting the request (maximum 15% of the value of the 

The Clause has been changed. 



Subject of the Contract) and to remove defects/shortages at the 

expense and risk of the Seller;  

> We can accept 1%, but we cannot accept 15% as the cap. 

Max 10% of contract value 

 

19 Toyota MH 

/ 

Konecranes 

(ii) withdraw from the Agreement and, at the same time, require 

that the Seller pay a contractual penalty in the amount of 40% of 

the value of the Subject of the Contract.  

-> Not acceptable 

 

The Clause has been changed. 

20 Toyota MH 

/ 

Konecranes 

§4 

1. Time limits for the delivery of the Subject of the Equipment: 

Complete Subject of the contract should be delivered latest till 

May 31th 2016.  

->  Delivery time is 28 weeks from signing the contract 

 

The Clause has been changed: “Complete Subject of the contract 

should be delivered latest within 28 weeks from the date of signing 

the Agreement by the Buyer.”. 

21 Toyota MH 

/ 

Konecranes 

The Parties agree to the purchase of spare parts from other 

suppliers than the Seller, provided that they are original parts, in 

compliance with the provided technical specification 

-> For parts supplied on warranty we cannot agree 

 

The Clause remains unchanged. 

 


