
 

 

 

 

 

 

 

 

 

 

 

 

Q&A table regarding draft contract in accordance with point 5.6 of Terms of Tender. 

 

Please also refer to point II.1.C of the Notice: Detailed technical specification (Employer’s requirements) constitute an integral part of the Tender Documentation 

and is available in the registered office of the Ordering Party and, at Bidder’s written request, shall be sent to the Bidder by post or e-mail by the expiry of the bids’ 

submission date set out in point 6.12 of the Terms of Tender. 

TENDER 

02/EU/2018/RMG 

REGARDING PURCHASE AND DELIVERY OF 2 RAIL 

MOUNTED GANTRY CRANES WITH OPTION FOR ORDERING 

ADDITIONAL 3RD CRANE 



 

 

No  Question 

  

Answer 

1  

Regarding to the delivery term and VAT in the Item 1.1.4.3 
in page 12 and in the Item 14.1 in page 53. In Item 1.1.43, it 
is mentioned that the Contract price shall be in without Polish 
VAT. In Item 14.1, it is mentioned that the VAT and all local 
taxes, duties and fees shall be paid by the Seller.  

Please verify that the DDP price would exclude the “VAT on 

Import” and will be paid by the Byer but all other taxes, customs 

fees and other fees for the contracting effort will be borne by the 

Seller.  

  The provision shall remain unchanged. 

DCT's goal is to obtain comparable price offers that is why DDP terms are 

crucial to understand the total price for the crane.  

If Seller is  registered in EU “VAT on import” will be nil. But in case that 

Seller is non-EU company  DCT will settle “VAT on import” in its VAT return 

in accordance with the relevant tax law. 

2  

We propose that the Clause 11.B (page 47) is deleted and 
replaced by the following wording:  

“The Contractor´s warranties as referred to in this clause 11 are 

exclusive and in lieu of all other conditions, guarantees or 

warranties, except that of title, including any warranty of 

merchantability or fitness for purpose. Correction of 

nonconformities in the manner and within the period of time 

provided above shall constitute the entire liability of the 

Contractor under the warranty.”  

  The Clause 11.B. has been amended as following: 

 

The Contractor´s warranties as referred to in this clause 11.A [Contractor’s 

Warranty]  are exclusive and in lieu of all other conditions, guarantees or 

warranties, except that of title, including any warranty of merchantability 

or fitness for purpose. Correction of nonconformities in the manner and 

within the period of time provided above shall constitute the entire liability 

of the Contractor under the warranties. In the avoidance of doubt, the 

warranties as referred to in this clause 11.A [Contractor’s Warranty] shall 

not exclude or limit the Contractor’s liability for damages arising from the 

Contractor’s non-performance or default performance of the Contract on 

the general basis.  The same shall apply to latent defects in the Works, 

which may appear after the lapse of the respective Warranty Period. 

 

  



 

3  

Clause 14.14 (page 56). Please verify that the Employer’s 
liabilities to the Contractor shall not cease until the Employer 
has paid the Contract Price in full to the Contractor.  

  The sub-clause shall not limit the Employer's liability under its 

indemnification obligations, or the Employer's liability in any case of fraud, 

deliberate default or reckless misconduct by the Employer, regardless of 

the Contract Price paid in full to the Contractor. 

4  

For the Clause 15.2, (pages 57-58) We propose: 

For the section h): Remove the words “and/or will fail in the 

reasonable opinion of the Employer”. 

Replace the words for the section I) with: Rejection of the Works 

and claiming a refund of the amounts paid to the Contractor is not 

allowed, if the Works comply with the contractual requirements. 

  The provision shall remain unchanged. 

5  

Performance Security AND Interim Bond: Point 7 

- Kindly remove "...failing which interest shall accrue on the 

amount demanded at a rate of ... (rate to be inserted) … above the 

base lending rate p.a. from time to time of the Bank until the date 

of full payment of the amount demanded is made by the Bank." 

Carrying interest on payments not acceptable to our Bank. There 

is also no need for this because the bonds are On-Demand bonds. 

The bank will always pay the amount to the Beneficiary as fast as 

possible (inside 3 business days) because that is the rules of the 

bond. There is no way for the Contractor to delay the payments. 

  The provision has been changed. 

6  

Performance Security: Point 7 

- There is conflict in days between point 2 and 7. The point 2 tells 

"three (3) business days" and point 7 " one business day". Please 

change the Point 7 to have "three (3) Business Days". To pay the 

amount in one business day is not practically possible. 

  The provision has been changed. 

7  

Performance Security AND Interim Bond: Point 8  

“without the prior consent of the Bank” – not acceptable to our Bank. 

Due to the international sanction rules that govern banks, the bank must 

always know to whom the bond can be assigned/transferred. Our Bank 

  The provision has been changed. 



 

needs to know when/if that happens and to whom it is 

assigned/transferred. The bank must have to have the right to check the 

Beneficiary for sanctions before giving the permission to assign/transfer. 

8  

Performance Security AND Interim Bond: Point 8  

- There is a conflict between the paragraphs below  

"Assignment and/or transfer of this Bond to any other party is 
permitted with the Bank’s prior consent only, which consent shall 
not be unreasonably withheld by the Bank. "  

and the sentence "... without the prior consent of the Bank"  

Please delete the sentence "... without the prior consent of the Bank" to 

resolve this conflict.  

  The provision has been changed. 

9  

Performance Security AND Interim Bond: Point 8  

- Please remove sentence: “The Bank may not assign or transfer 
its rights or benefits under this Bond”.  

Our Bank needs to have the right to assign or transfer the bond in 

theoretical cases if they would merge with another bank or its branch 

banks would merge together.  

  The provision has been changed. 

10  

Performance Security AND Interim Bond: Point 15: - Kindly 

remove the point 15 as it is not needed and the expression "a 

person" is unclear (and if it includes persons who sign guarantee 

on behalf of the bank, it might cause problems later if, for 

example, validity of the guarantee needs to be extended and 

same persons are not available). Please either delete the Point 15 

or specify the "person". 

The Point 15 is not a usual clause in a bond as the right to change 

the bond is governed anyway the "per procurationem" rights of 

  The provision has been changed. 



 

any company; only the authorized persons in the company are 

allowed to make the changes to these documents as per the rules 

of the contract. 

11  

Interim Bond: Point 2  

“Following the Business Day” - not acceptable to our Bank.  

Following three (3) Business days is acceptable and practically possible. 

Please see the "Performance Security", point 7 above.  

  The provision has been changed. 

12  
Interim Bond: Point 4: Refers to clause 8, shouldn’t it be clause 
10?  

  The provision has been changed. 

13  

Interim Bond: Point 5:  

Please correct the reference 5(a) to a correct one as there is no 5 (a) 

clause.  

  The provision has been changed. 

14  
Interim Bond: Point 9: - Refers to clause 9, shouldn’t it be clause 
10?  

  The provision has been changed. 

15  
Interim Bond: Point 10: - Refers to clause 8, shouldn’t it be clause 
9?  

  The provision has been changed. 

16  

For Annexure 1 and 2, Form of Demand, We propose:  

The Form of Demand must clearly state that the Contractor is in breach 

of the Contract, and that is the reason why the Employer is demanding 

the money. Without the Contractor being in breach of the Contract, the 

Employer shall not have the right to make a demand.  

  The Bank’s obligation to make payment(s) under the Bond shall arise on 

receipt of a written demand made by the Beneficiary in accordance with 

the provisions of this Bond without any further proof or condition and 

without any right of deduction, set-off or counterclaim, and the Bank shall 

not be required or permitted to make any other investigations or enquiry. 



 

17  
Please add the Warranty Bond template to the contract to be 
commented.  

  According to point 4.2 of the contract Warranty Bond will have exactly the 

same wording as attachment A to the contract but will be issued for 5% of 

the Contract Price. 

18  

In the document “6 Tender terms and 
conditions_02_EU_2018_RMG”, “ANNEXE NO. 2 FORM OF 
TENDER” under the Option 2, the first row seems to be a double 
from the Option 1. Please correct that.  

  The wording is ok. 

Option 1 is pricing for 2 RMG without option for delivery additional 3rd one. 

Option 2 is pricing for 2 RMG with additional option to buy 3rd one. If the 

price for Option 2 part 1 will be the same like for Option one please put it 

once again. We assumed that in some cases that prices could be different. 

Besides taking Option 2 means that for now we purchase only 2 RMG and 

have only a right to buy 3rd RMG without conducting new Tender.  

19  

For the document “6 Tender terms and 
conditions_02_EU_2018_RMG”, “ANNEXE NO. 2 FORM OF 
TENDER” the Option 1 (one order of 2 x RMGs, and the Option 
2), (XXXXX Company) proposes to extend the maximum delivery 
time by 1 month to 15 months from “Notice to Proceed”.  

Please also change this to the “PARTICULAR CONDITIONS” of the 

Contract.  

  DCT decided: 

1. Option 1 – delivery of 2 RMGs – delivery time remains 
unchanged and will be 14 month from Notice to proceed 

2. Option 2 – Delivery of 2RMG with option for delivery 
additional one. Delivery time for 2 RMGs remains unchanged 
and in DCT will use the option for 3rd RTG delivery time of 
only this 3rd RMG will be extended to 17 months 
 

Changes will be made to Tender notice and Tender Terms & conditions. 

Contract remains unchanged for now and will be updated (if there will be 

such a need included in the offer from the supplier) according to the 

winning offer.   

20  

For the document “6 Tender terms and 
conditions_02_EU_2018_RMG”, “ANNEXE NO. 2 FORM OF 
TENDER” the Option 3 (one order of 3 x RMGs), (XXXXX 
Company) proposes to extend the maximum delivery time by 
2 months when the RMG amount is increased from 2 pcs to 3 
pcs. 3 x RMGs inside 14 months with Knocked Down Delivery 
is not realistic and apparently not needed either.  

  DCT decided, that as to Option 3 (Purchase of 3 RMG all together) only 

delivery of 3rd crane can be extended up to 17 months. Deadline for 

Delivery of first 2 RMGs remain unchanged (14 months) 

 

Changes will be made to Tender notice and Tender Terms & conditions. 

Contract remains unchanged for now and will be updated (if there will be 

such a need included in the offer from the supplier) according to the 

winning offer. 



 

Please also change this to the “PARTICULAR CONDITIONS” of the 

Contract.  

21  

Do you agree to alter the payment schedule by raising the first 

down payment to at least 30% because there is a higher liquidity 

need in the beginning of the project? 

  The provision shall remain unchanged. 

It a standard model of Payment used by DCT in every tender for cranes and 

there have never been any objections from the suppliers. 10 

% down-payment is for project commencement and then 30% for steel.  

 

22  

Under 1.1.6.12A in the contract the term “Operational Permit” is 

described and mentioned thereafter a couple of times. Is this 

document a local permission following polish law? If yes: Do you 

agree that European standards are followed? As an alternative: 

Do you agree to eliminate this Operational Permit out of the 

contract? 

  "Operational Permit" means an operational permit (decyzja zezwalajaca 

na eksploatacje) issued by the President of the Technical Supervision 

Office (Transportowy Dozór Techniczny) or other relevant Statutory 

Authority in respect of the Equipment or any part of the Works in respect 

of which such a permit is required pursuant to the applicable Laws. 

The permit shall be in accordance with Polish Law. 

23  

In the contract we found a couple of times (see 2.1.; 10.2.; 

10.3.(b); 11.8.; 13.7.; 17.4.; 22.1.) the wording “…which shall be 

included in the Contract Price”. In each of the articles we 

understand, that the amount in question shall be added to the 

contract price and is not already covered (“included”) by the 

Contract Price. Is this also your understanding? 

  The Contract Price shall cover each of the element mentioned in the 

applicable provisions. 

24  

With reference to Article 11.4.(c) we see it as a fundamental 

understanding within the defect liability that defects have to get 

fixed by the Contractor and a complete return of the Goods in the 

sense of total cancelling of the contract is not practicable. Do you 

agree to cancel 11.4.(c)? 

  The provision shall remain unchanged. 

25  

With reference to 17.1. last paragraph we saw that the Employer 

shall only indemnify and hold harmless the Contractor for bodily 

injuries. Do you agree to add also damage to or loss of any 

property, real or personal? (this mirrors the ruling for the 

Contractor) 

  The provision shall remain unchanged. 



 

26  

With reference to Article 4.1. last paragraph: Do you agree with 

the following altered wording:  The Contractor shall be 

responsible for the adequacy, stability and safety of all its Site 

operations, of all its methods of construction and of all its Works. 

  Please note that  "Site" means the places which are to be constructed in 

accordance with the Construction Contract where the Equipment is to be 

installed and to which Goods are to be delivered, and any other places as 

may be specified in the Contract as forming part of the Site, therefore 

Contractor shall be responsible for the adequacy, stability and safety of all 

Siteoperations, of all methods of construction and of all the Works. 

27  

Regarding to the delivery term and VAT in the Item 1.1.4.3 in page 

12 and in the Item 14.1 in page 53. In Item 1.1.43, it is mentioned 

that the Contract price shall be in without Polish VAT. In Item 14.1, 

it is mentioned that the VAT and all local taxes, duties and fees 

shall be paid by the Seller. 

Please verify that the DDP price would exclude the “VAT on 

Import” and will be paid by the Byer but all other taxes, customs 

fees and other fees for the contracting effort will be borne by the 

Seller. 

  The provision shall remain unchanged. 

DCT's goal is to obtain comparable price offers that is why DDP terms are 

crucial to understand the total price for the crane.  

 

 

If Seller is registered in EU “VAT on import” will be nil. But in case that 

Seller is non-EU company DCT will settle “VAT on import” in its VAT return 

in accordance with the relevant tax law. 

 

28  

We propose that the Clause 11.B (page 47) is deleted and replaced 

by the following wording: 

“The Contractor´s warranties as referred to in this clause 11 are 

exclusive and in lieu of all other conditions, guarantees or 

warranties, except that of title, including any warranty of 

merchantability or fitness for purpose. Correction of 

nonconformities in the manner and within the period of time 

provided above shall constitute the entire liability of the 

Contractor under the warranty.” 

  The Clause 11.B. has been amended as following: 

 

The Contractor´s warranties as referred to in this clause 11.A [Contractor’s 

Warranty]  are exclusive and in lieu of all other conditions, guarantees or 

warranties, except that of title, including any warranty of merchantability 

or fitness for purpose. Correction of nonconformities in the manner and 

within the period of time provided above shall constitute the entire liability 

of the Contractor under the warranties. In the avoidance of doubt, the 

warranties as referred to in this clause 11.A [Contractor’s Warranty] shall 

not exclude or limit the Contractor’s liability for damages arising from the 

Contractor’s non-performance or default performance of the Contract on 

the general basis.  The same shall apply to latent defects in the Works, 

which may appear after the lapse of the respective Warranty Period. 

 



 

29  

Clause 14.14 (page 56). Please verify that the Employer’s liabilities 

to the Contractor shall not cease until the Employer has paid the 

Contract Price in full to the Contractor. 

  The sub-clause shall not limit the Employer's liability under its 

indemnification obligations, or the Employer's liability in any case of fraud, 

deliberate default or reckless misconduct by the Employer, regardless of 

the Contract Price paid in full to the Contractor. 

30  

For the Clause 15.2, (pages 57-58) We propose: 

For the section h): Remove the words “and/or will fail in the 

reasonable opinion of the Employer”. 

Replace the words for the section I) with: Rejection of the Works 

and claiming a refund of the amounts paid to the Contractor is not 

allowed, if the Works comply with the contractual requirements. 

  The provision shall remain unchanged. 

31  

Performance Security AND Interim Bond: Point 7 

- Kindly remove "...failing which interest shall accrue on the 

amount demanded at a rate of ... (rate to be inserted) … above the 

base lending rate p.a. from time to time of the Bank until the date 

of full payment of the amount demanded is made by the Bank." 

Carrying interest on payments not acceptable to our Bank. There 

is also no need for this because the bonds are On-Demand bonds. 

The bank will always pay the amount to the Beneficiary as fast as 

possible (inside 3 business days) because that is the rules of the 

bond. There is no way for the Contractor to delay the payments. 

  The provision has been changed. 

32  

Performance Security: Point 7 

- There is conflict in days between point 2 and 7. The point 2 tells 

"three (3) business days" and point 7 " one business day". Please 

change the Point 7 to have "three (3) Business Days". To pay the 

amount in one business day is not practically possible. 

  The provision has been changed. 

33  

Performance Security AND Interim Bond: Point 8 

“without the prior consent of the Bank” – not acceptable to our 

Bank. Due to the international sanction rules that govern banks, 

the bank must always know to whom the bond can be 

assigned/transferred. Our Bank needs to know when/if that 

happens and to whom it is assigned/transferred. The bank must 

  The provision has been changed. 



 

have to have the right to check the Beneficiary for sanctions 

before giving the permission to assign/transfer. 

34  

Performance Security AND Interim Bond: Point 8 

- There is a conflict between the paragraphs below 

"Assignment and/or transfer of this Bond to any other party is 

permitted with the Bank’s prior consent only, which consent shall 

not be unreasonably withheld by the Bank. " 

and the sentence "... without the prior consent of the Bank" 

Please delete the sentence "... without the prior consent of the 

Bank" to resolve this conflict. 

  The provision has been changed. 

35  

Performance Security AND Interim Bond: Point 8 

- Please remove sentence: “The Bank may not assign or transfer 

its rights or benefits under this Bond”. 

Our Bank needs to have the right to assign or transfer the bond in 

theoretical cases if they would merge with another bank or its 

branch banks would merge together. 

  The provision has been changed. 

36  

Performance Security AND Interim Bond: Point 15: - Kindly 

remove the point 15 as it is not needed and the expression "a 

person" is unclear (and if it includes persons who sign guarantee 

on behalf of the bank, it might cause problems later if, for 

example, validity of the guarantee needs to be extended and 

same persons are not available). Please either delete the Point 15 

or specify the "person". 

The Point 15 is not a usual clause in a bond as the right to change 

the bond is governed anyway the "per procurationem" rights of 

any company; only the authorized persons in the company are 

allowed to make the changes to these documents as per the rules 

of the contract. 

  The provision has been changed. 

37  
Interim Bond: Point 2 

“Following the Business Day” - not acceptable to our Bank. 

  The provision has been changed. 



 

Following three (3) Business days is acceptable and practically 

possible. Please see the "Performance Security", point 7 above. 

38  

Regarding to the delivery term and VAT, we wanted to make sure 

that the tax setup will be acceptable to DCT. (XXXXX Company) 

would use (XXXXX Company) as the Seller company and use the 

(XXXXX Company)  VAT registry in Poland. 

This is done because only then (XXXXX Company)  can sell in DDP 

(Incoterms 2010) and make the customs clearance, pay and 

deduct the “VAT on Import”. 

Please confirm this setup is acceptable. 

  Such a solution is acceptable for DCT under the one condition: 

Company that made us an offer, must be the same company that we sign 

agreement with, and every invoices will be issued by the same company. 

39  

Regarding bullet 1.1.6.4. sentence "Contractor’s Documents" 

means the calculations, computer programs and other software, 

drawings, manuals, models and other documents of a technical 

nature (if any) supplied by the Contractor under the Contract; as 

described in sub-clause 5.2 [Contractor's Documents], including 

all intellectual property rights contained therein. This is not 

acceptable for Konecranes, as all design, drawings, other technical 

documentation, software or other intellectual property rights 

must always remain Konecranes' property. Konecranes does sells 

product technology as part of equipment sales contracts. Can this 

position be accepted by DCT Gdansk? 

  The provision shall remain unchanged. 

40  

Regarding bullet 4.2. Performance Security, Interim Bonds and 

Defects Liability Security. We propose each of the Performance 

Security, Interim Bond and Defects Liability Security to be 

issued by Konecranes Finance Corporation (so-called Parent 

Company Guarantee). 

  The provision shall remain unchanged. 

41  

As spare parts are included in the contract price according to 22.1. 

can (B) be amended as follows?  

„(B)  The Employer wishes to purchase equipment including spare 

parts and to procure the services of the Contractor in designing, 

  Provisions remains unchanged. It is not known if spare parts will be a part 

of the contract - it is only an option that we can use or not – the decision 

regarding this matter will be made in evaluation process of the offers. 



 

assembling, and installing two Rail Mounted Gantry Crane with 

Cantilever Beam at the Gdansk Port, Poland.“ 

42  

In 13.7. changes in the legislation and its consequences are 

defined. It is said that “the contract price shall be adjusted”. This 

is in contradiction to 13.7. (b) where such additional cost resulting 

out of a change “shall be included in the contract price”.  

 

We propose the following amended wording in 13.7. (b): payment 

of any such Cost, which shall be included in the Contract Price  

 

We need to have security about the specifications as soon as the 

contract is fixed. A variation of the specifications due to a change 

in legislation after signing of the contract is only acceptable to us 

if the involved costs caused by such a change are reimbursed. Do 

you agree with this opinion? 

  The provision shall remain unchanged. 

43  

In 17.3. the contract talks about “Employer´s risks”. The ruling 

transforms the employer´s risks to contractor´s risks as there shall 

be an obligation on the contractor to rectify losses/damages 

resulting out of “Employer´s risks” without cost consequences; 

therefore we suggest the amended wording which suits to the 

heading “Employer´s risk”: 

„17.4. (b) payment of any such Cost plus Profit, which shall be 

included in the Contract Price. In the case of sub-paragraphs (f) 

and (g) of sub-clause 17.3 [Employer's Risks], Profit on the Cost 

shall also be included.“ 

  The provision shall remain unchanged. 

  
    

  
    



 

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    



 

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    



 

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    



 

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    



 

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

  
    

 
 

    



 

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    



 

 

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    

 
 

    


